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In the Matter of

hnplementation of the Local Competition
Provisions in the Telecommunications Act
of 1996

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
)
)
) CC Docket No. 96-98
)
)

------------------)

COMMENTS OF
INTELCOM GROUP (U.S.A.), INC.

IntelCom Group (U.S.A.), Inc. ("ICG'1) submits the following comments in

response to the Commission's Notice of Proposed Rulemaking in these proceedings,

FCC 96-182, released April 19, 1996 ("Notice").

STATEMENT OF INTEREST

ICG is one of the largest providers of competitive local access seIVices in the

United States. Using fiber optics and advanced communications technology, ICG

currently operates networks in 34 cities, including a significant presence in major

metropolitan areas of California, Colorado, and the Ohio Valley. ICG provides seIVices

both to caniers and to end users, and increasingly offers switched as well as dedicated

seIVices to its customers. With the emergence of new competitive opportunities under

the Telecommunications Act of 1996, ICG is seeking to expand its offerings of local

exchange and exchange access seIVices.
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To this end, ICG has entered partnerships with a number of entities, including

long distance carriers and utility companies. ICG recently entered into a national

contract with a major long distance carrier for provision of a full range of network

seIVices. ICG currently has agreements with several utilities to use their network

facilities, and is actively pursuing licensing arrangements with other utilities.

ICG is actively negotiating with several incumbent local exchange carriers

("ILECs") to reach agreements for the use of their networks, pursuant to Sections 251

and 252 of the Communications Act of 1934 ("the Act"), 47 U.S.C. §§ 251, 252 as added by

the Telecommunications Act of 1996, Pub. L. No. 104-104, §§ 101, Stat. 56 (1996) ("the

1996 Act").

ICG is a member of the Association for Local Telecommunications SeIVices

("ALTS").

SUMMARY

ICG generally supports the comments simultaneously tiled by ALTS on the

range of interconnection issues raised in the Notice (although there may be particulars

on which ICG wishes to comment in reply comments). ICG's comments focus primarily

on amplifying points made in ALTS' comments and adding to those comments based on

ICG's individual experience and perspective.

Specifically, ICG urges the Commission to establish national guidelines

regarding good faith negotiation under Section 251(c)(1) of the Act. 47 U.S.C.

§ 251(c)(1). Se.e Notice, , 47. The Commission should: (1) adopt ALTS' proposed

regulations defining conduct that constitutes failure to negotiate in good faith; (2)
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include provisions ensuring that an lLEC may not (a) use negotiations to gather

infonnation about a requesting cani.er's business plans or (b) delay negotiations based

on issues concerning a requesting carrier's legal. or regulatory status, and (3) require that

Bell companies that do not negotiate in good faith cannot qualify for authorizations

under Section 271 to enter the interLATA market.

Proposed regulations addressing these points are appended to ICG's

comments as Attachment A.

I. THE COMMISSION SHOULD ADOPT ALTS' PROPOSED
REGULATIONS FLESHING OUT THE OBLIGATION TO
NEGOTIATE IN GOOD FAITH

As discussed in the Notice, , 47, some ILECs allegedly have refused to

negotiate except under unilaterally imposed conditions such as broad nondisclosure

requirements covering any or all matters discussed in interconnection negotiations. As

the Notice suggests, such tactics will impede the development of local. competition and

are inconsistent with the Act

In enacting the 1996 Act, Congress recognized that, in the absence of

enforceable statutory obligations, incumbent LECs would have every incentive to use

their control of local. facilities to delay the entry of local. exchange service competitors.1

Interconnection under Sections 251 and 252 should be required to be
conducted by rLECs with at least the same level of openness and fair dealing that was
required of the Bell companies in their implementation of the equal. access provisions of
the AT&T consent decree. Indeed, vigilance by regulators to ensure such openness and
fair dealing by ILECs is even more important in the context of Section 251 and 252
interconnection than it was in the analogous processes under the AT&T decree. In 1984
the Bell companies were not allowed to compete with other carriers in the interLATA
markets for which intercolmection was mandated. Today, under Section 251 and 252,

(Footnote continued)
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To expedite the emergence of competition, therefore, Congress enacted a structure to

guide the negotiating process and to overcome the inertia resulting from ILECs' ability

and incentive to delay interconnection of competitors. Under these circumstances,

tactics that effectively stall the negotiating process are clearly contnuy to Congressional

intent and should be prohibited as bad faith negotiations.

Therefore, ICG urges the Commission to adopt ALTS' proposed guidelines

fleshing out the obligation to negotiate in good faith. While the regulations proposed by

ALTS do not exhaust the varieties of abusive conduct that may constitute bad-faith

negotiation, identifying examples of such conduct in the Commission's rules will help

remove ambiguity and promote ILEC compliance.

It is particularly inappropriate for ILECs to require that all matters discussed

in negotiations remain confidential without regard to the proprietaIy nature of the

particular information disclosed. To wrap negotiations in a blanket of secrecy is clearly

contraIy to Section 251 because it would prevent a requesting carrier from bringing

instances of bad faith negotiation to the attention of regulators. As the Commission

noted, many ILECs have asked competitors to sign nondisclosure agreements regarding

negotiations undertaken pursuant to Section 251. While ICG acknowledges that some

information presented ~ither side in negotiations may reasonably be subject to

confidential treatment, many ILECs would go much further. Various ILECs have

(Footnote continued)
the ILECs are the dominant competitors in the local exchange markets for which
interconnection is mandated. In these circumstances, the Bell companies have every
incentive llQt to negotiate in good faith unless the Commission makes clear it will
strictly enforce Section 251 obligations of fair dealing.
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proposed, among other things, that: (1) competitors be prohibited from discussing any

matters raised during the negotiations with anyone; (2) competitors be prohibited from

discussing the content of negotiations with other competitors who also are negotiating

with that ILEC, even though the ILEC uses the same personnel to negotiate with all

competitors; (3) competitors be prevented from using the content of negotiations to

show, if appropriate, an ILEC's failure to bargain in good faith in proceedings before

state and federal regulators; and (4) competitors be prevented from infonning

regulators, during arbitration of any unresolved interconnection issues, about offers

placed on the table by the ILEC that were not agreed to, even when that specific issue is

subject to arbitration.

The chilling effect of such requirements on competitors' ability to seek

appropriate recourse under the 1996 Act should not be underestimated. One ILEC

proposed that, if arbitration by a state regulatory agency takes place, the competitor be

prohibited from telling the regulators what offers were proposed (or rejected) by the

ILEC. The ILEC in this case wanted a binding contractual agreement that, as to

unresolved issues subject to arbitration, nothing be revealed to the regulators about the

negotiations, but instead that the ILEC be able to present its policy position (whether

consistent or inconsistent with the position it took during negotiations) de novo. Such a

requirement has the clear intent and effect of preventing the regulators from reviewing

arbitrated issues in a clear light. Even worse, in such cases the competitor will be

totally banned from raising and supporting allegations of failure to negotiate in good

faith. Attached is the very draft agreement proposed by an ILEC to that effect.2

2 ~ Attachment B. The attached copy is redacted to avoid further
complicating ICG's negotiations with the LEC in question.
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While no lLEC has yet to make signing of a nondisclosure agreement an

express condition of negotiating with ICG, several have requested such nondisclosure

agreements and, when ICG has declined to sign them, the ILECs have engaged in

dilatory tactics. For example, when one ILEC's request for a very comprehensive

nondisclosure agreement was denied by ICG, that ILEC indicated that it could not

discuss any significant issues without their attorney present, but appeared for three days

of negotiations (on two separate occasions) without an attorney. Remarkably, this ILEC

claimed to be severely understaffed to implement the 1996 Act and indicated that unless

a nondisclosure agreement was signed, there would be major delays and difficulties in

completing the negotiations. As "understaffed" as that ILEC may be, it sent ten people

to negotiating sessions over several weeks but, without a nondisclosure agreement, did

not send a representative authorized to negotiate on behalf of the ILEC until ICG's

counsel so insisted.

It is this type of tactic that, while not constituting an obvious refusal to

negotiate, actually is a failure to carry out a statutory obligation and should be

prohibited (and sanctioned, if violated) by the Commission.

II. THE COMMISSION'S RULES SHOULD PROHIBIT AN
ILEC FROM REFUSING TO NEGOTIATE OR TO
INTERCONNECT WITH A CARRIER BASED ON LACK OF
A REQillRED AUTHORIZATION OR OTHER CLAIMED
ILLEGALITIES

In the Notice, the Commission notes that "[t]he section 251 rules should help

to give content and meaning to what state or local requirements the Commission "shall

preempt" as barriers to entry pursuant to section 253." Notice, , 22. ICG agrees that

6
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there should be a relationship between the removal of preemptible entry baniers under

Section 253 and the duty to interconnect under Section 251. In our view, however, the

duty to interconnect goes farther. The ILEC should not be placed in the position of the

"phone police," nor should the ILEC appoint itself to that role. Specifically, in

addressing a request for interconnection, while the ILEC may inquire into what services,

facilities, or other elements of interconnection the ILEC requires, the ILEC may not

inquire into how a requesting canier intends to use the requested services, facilities, or

other elements of interconnection.

Further, the ILEC may not take upon itself the duty of determining whether

the canier requesting interconnection is certified as a LEC or otherwise eligible under

state law to provide the services for which interconnection is requested. The

authorization of a requesting canier to provide services should be a matter solely

between the canier and the relevant government authorities.

In this regard, ALTS is proposing that the Commission adopt a rule specifying

that it is a violation of the good-faith obligation if the ILEC refuses to negotiate based on

the assertion that the requesting carrier has not yet obtained certification from a state

commission. ICG urges the Commission to adopt this rule and expand it to include

assertions that the requesting canier, or any entity providing or sharing facilities with

the canier, "lacks a local franchise, or any other necessary government authorization, or

that the requesting carrier or any entity providing facilities to the carrier is otherwise

prohibited by law from providing any service or a particular service. 11 See Attachment A.
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As an example of the potential for abuse in this area, ICG has been hindered

from entering the San Antonio market by allegations that its agreement to share

facilities with City Public SeIVice ("CPS"), a municipal utility located in San Antonio,

Texas, is a violation of Texas state law.3

Pursuant to a five-month competitive bidding process, CPS selected ICG as

the entity to help it modernize its telecommunications infrastructure by expanding its

fiber optic telecommunications facilities and adding enhanced technology. As part of

the agreement, CPS allowed ICG to use 50% of the network capacity to provide

telecommunications seIVices to other customers. Although Southwestern Bell

Corporation ("SBC") did not make a competitive offer to meet CPS' needs for

modernized facilities, after the contract was awarded SBC mounted a full-scale political

assault, requesting an opportunity to bid on the contract, demanding a further hearing

by the city council, and threatening to file a lawsuit against the city. Even though the

agreement provided for ICG to pay the city 5% of its revenues in lieu of a right-of-way

franchise fee, SBC claimed that the agreement violated the city charter because ICG did

not have a franchise. (SBC also claimed that the 5% fee requested unfair and illegal

3 As discussed above, ICG has sought to enter the local exchange and
exchange access market in a number of areas by contracting with utilities for use of
their existing or planned communications facilities. These facilities offer an important
alternative for facilities-based competition with ILECs because existing facilities and the
cost of constructing new facilities can be shared with a major user (the utility). The
1996 Act specifically recognizes the role that utilities can play in facilitating the
development of local exchange competition. See the 1996 Act, § 103 (amending the
Public Utility Holding Company Act of 1935 (15 U.S.C. §§ 79 et seq.) to enable public
utility companies to provide telecommunication services). See also 47 U.S.C. § 253(a);
H.R. Rep. 104-458, 104th Cong., 2d Sess. 127 ("explicit [stateJ prohibitions on entIy by a
utility into telecommunications are preempted under [Section 253JII). Moreover, use of
existing utility facilities to provide commercial telecommunications services brings
value and benefits to the utility's rate payers.
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participation by the city in the success of lCG's telecommunications business.) SBC

also claimed that the agreement violated a state law - passed in May 1995, before the

passage of the 1996 Act and with SBC's strong support - that prohibits municipally

owned electric utilities from "directly or indirectly" providing telecommunications

service. The result was that implementation of lCG's contract with CPS was suspended.

This week, the Attorney General of Texas issued an opinion stating that the contract

does constitute the illegal provision of service by a municipal utility under the state law

that predates passage of the 1996 Act.

lCG is petitioning the Commission to detennine whether this interpretation

of the Texas law violates Section 253 of the Act, which expressly forbids a state from

prohibiting "any entity" from providing "any telecommunications service." 47 U.S.C.

§ 253. The events described above underscore the importance of resolving Section 253

petitions such as ICG's on an expedited basis. It will mean little for the FCC to conclude

this proceeding within the time required by the Act, and for CLECs to successfully

complete negotiations and other interconnection procedures under Sections 251 and

252, if CLECs still cannot provide service because of unresolved questions regarding

entry barriers at the state level. It is particularly inappropriate if such unresolved issues

result from lLEC agitation. Therefore, the Commission should resolve pending Section

253 petitions expeditiously.

In any event, the events in this case clearly illustrate the potential for an lLEC

to inject itself into questions of whether a CLEC, or entities providing facilities to the

CLEC, is authorized or eligible to provide local exchange service. In these types of

situations the potential for abuse of a Bell company's position as the incumbent LEC

9
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clearly is veIY great. Indeed, this example illustrates how the legal hurdles that CLECs

must overcome are frequently generated, or aggravated by action taken by the ILECs

themselves.

While lLECs generally have a right to raise legal issues and advocate political

views, if these same legal issues then become a pretext for the lLEC to stall

interconnection negotiations or deny interconnection, the anticompetitive effects of

such legal and procedural barriers are multiplied. The Commission should make clear

that !LECs may not use issues about the "legal" status of requesting carriers to obstruct

interconnection negotiations and procedures under Sections 251 and 252. An ILEC has

many other existing avenues in which to challenge the provision of telecommunications

seIVices by allegedly unauthorized providers. The Commission should expressly rule

that, in conducting negotiations pursuant to Sections 251 and 252, an ILEC may not take

upon itself the role of detennining whether a requesting carrier, or an entity supplying

facilities to such carrier, is eligible or authorized under state or local law, or otherwise

allowed to provide seIVices for which the carrier requests interconnection.

TIl. BELL COMPANIES THAT DO NOT NEGOTIATE IN
GOOD FAITH SHOULD NOT BE REWARDED BY
GRANTS OF INTERLATA AUTHORITY

While the Commission should adopt regulations that flesh out the obligation

to negotiate in good faith, it is equally important to provide some fonn of sanction for

lLECs who fail to negotiate in good faith. In general, Section 251 is enforced in the first

instance by the state arbitration procedures of Section 252. That is, the state

commission arbitrates disputed issues and ensures that their resolution results in an
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agreement that complies with each interconnection obligation of Section 251. However,

this arbitration process does not provide any meaningful sanction for an ILEC's violation

of Section 251 in the conduct of the negotiation itself.

In the case of the Bell companies, at lea.c:t, there is a statutory sanction. In

order to ensure that Bell companies have an incentive to negotiate in good faith, the

Commission should rule in this proceeding that a Bell company's conduct of

negotiations with CLECs will be considered by the Commission in making a decision on

the Bell company's application for interLATA authority under Section 271 of the Act.

Consideration of whether or not the Bell company has negotiated in good faith is

appropriate in the context of Section 271 proceedings for two reasons.

First, before approving an application for interLATA authority, the

Commission must find that the Bell company's interLATA authorization "will be canied

out in accordance with the requirements of section 272." 47 U.S.C. § 271(d)(3)(B). This

requires a detennination that the Bell Company, for example, will "not discriminate

between [its interLATA affiliate] and any other entity in the provision ... of goods,

services, facilities, and information, or in the establishment of standards" (47 U.S.C.

§ 272(c)(1)), and that the Bell company will "fulfill any requests from an unaffiliated

entity for telephone exchange service and exchange access within a period no longer

than the period in which it provides such telephone exchange service and exchange

access to itself or to its affiliates" (47 U.S.C. § 272(e)(l)). If a Bell company has failed to

negotiate in good faith with carners requesting interconnection under Section 251

before being granted interLATA authority, it may be expected reasonably that the Bell
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company also will fail to deal fairly and in a nondiscriminatory manner with cani.ers

requesting seIVice after being granted interLATA authority.

Second, the Commission must find that the requested interLATA

authorization "is consistent with the public interest, convenience, and necessity." 47

U.S.C. § 271(d)(3)(C). It would not be in the public interest to encoumge caniers to

engage in bad faith negotiations by rewarding Bell companies who engage in such

conduct with a grant of interLATA authority.4

Therefore, the Commission's rules should provide that allegations of a Bell

Company's failure to negotiate in good faith will be· considered in Section 271

proceedings. A Bell Company that has been found to have failed to negotiate in good

faith should not be eligible for a Section 271 authorization until it has "cured" such

failure by renegotiating and reaching agreement with the iIijured CLEC.5

4 While Bell Company must reach an interconnection agreement with at least
one CLEC if a timely request for access is made, in order to qualify for a Section 271
authorization, reaching such an agreement does not render moot any misconduct by the
Bell Company during the negotiation process.

One CLEC may reach agreement while other CLECs cannot reach agreement
because of the Bell company's failure to negotiate in good faith with those CLECs.
Moreover, even if the Bell company's misconduct occurred in negotiations with one or
more CLECs that ultimately reached agreement, the agreement(s) may be less favorable
to the CLECs and less likely to result in meaningful competition due to the Bell
company's misconduct. Regulations addressing these issues are clearly within the scope
of the Commission's authority under Section 251.

5 The CLEC itself, of course, also has a duty to negotiate in good faith. 47
U.S.C. § 251(c)(1).
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CONCLUSION

For the foregoing reasons, the Commission should adopt the attached

proposed regulations governing ILECs' obligations to negotiate in good faith with

cani.ers requesting interconnection under Sections 251 and 252 of the Act.

May 16,1996

Cindy Schonhaut
Vice President, Government Affairs
INTELCOM GROUP (U.S.A), INC.
9605 East Maroon Circle
Englewood, CO 80112
(303) 575-6533
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ATTACHMENT A

ICG'S PROPOSED REGULATIONS

(to be read in conjunction with the proposed regulations attached to ALTS' comments)

** .401 Duty to Negotiate in Good Faith

* * *

(c) An incumbent local exchange carrier is not negotiating in good faith if it
takes any of the following actions:

* * *

(2) the incumbent local exchange carrier refuses to negoti.ateor delays
necot:iatiOD based on the ~rtion that the requesting can1.er, or anY entity
pmyicling or sharing fsu:Uities with the carrier, has not yet obtained
certification from a state commission, or a local franchise, or anY other
nece-u:y government authorization, or that the requesting camet or anY
entity providing or sharing facilities with the carrier is otherwise prohibited
by law from providing any service or a particnlar sexvice;

* * *
(7) the incumbent local exchange carrier requests infomation on how the

requesting camer intends to use the seivices, fadJitips, or fODDS of
interconnection requested.

Cd) An incumbent local exc.bange carrier is not relieved of its duties under this
section or Section 251(c)(l) of the Act because the status of a requesting party as a
"telecommunications carrier" is in question or the requesting party's legal status (or that
of aoy entitY providing or sharing facilities with the requesting party) is otherwise in
dispute.

(e) A Bell QPerating company's conduct of negotiations under Sections 251 and
252 of the Act (47 U.S.C. §§ 251, 252) is relevant to detenninatiQDS by the Commission
under Section 271(d)(3), of the Act. If a requesting carrier submits infonnation
J'!iWIOD3hly demonstrating that a Bell operating company has violated a provision of this
section or Section 251(c)(1) of the Act, the Commiasion will not 8IWrove any application
by that Bell QPeD¢ing company under Section 271(d) of the Act. If the Bell operating ,
company subsequently negotiates in good faith and completes an agreement with the
affected telecommunications canier, the Bell operating company may reapply for an
authorization under Section 271(d).
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\\'hercas the P,rtie~ to this A.areement desire to enter into neaotiations for looa1 iIltereOn.ncct.ion of

their respective netWorks;

Wh.,..., the tenns of SUQh nesotiations an subjtet '0 ceJ1ain provil:ont= of the T.lecommunieationl

Au. ut 1996 (UA<;;t'') wd wnQ\lS 1J1ovilliuWi \.lrll(&~C Ja.w, and ICiu!A\i.~ ("Stale LAw'1,

~ the Parties want such nep.iations to be open aid gandid;

l.

WhcNas the Panies desire to exclw1af. cOftfidential and proprittary information as P&rt of sueb

negotia.tion$ and in the event ofsuch exchange, both Patties desire that the Party rece;vma the wormatiOD

("Recipiemt
' hoDor~ desires ot'the Pattv disclosing the information ("'Owner"):

. Now theu::Curc:: in coa.sid.olif.Uou ur the mutll.l promilO$ e~I,;Wwgc=J tUKl other aood wKl vitlwlble

COIWdotmon. the receipt and adequ~)' ofwhldl are hereby ack;nowleclp1. the l'a.rtle$ asree to tb'

foUowing terms governing tbfll negotiations. the use of any offers ofcompromise! made or confidential

infonnation eKC1wJaed.

The: ntgotlations between tbe Parties sblJ be open and candid. Thc)' alI l'roeecd as efficiently u

possible To en.ur~ freedom of commwuution with respect to n'80tiations. no offers by either side shaH

be used in lU1y reeuiaLOry or court proceedinas as an awrolssion by oithor pa.rty that tho offered $)olition is

accepl11bie. Both Parties :are &ee '0 p1"OpOEe a.nn ~"'PP0rt positioru; differClt than tl\oee offered in



and not for disclosure by the omer Psny,

Ccnfidential Information:

1. DEFTNITIONS, For purposes ofuus Confideuti~ity and NondiscloS'Jrt Asreement

('·Aareemcnt"). "Confldent:ial hformarioa" means alllnfOlTnation of Owner or another Party whose

infbmJ8Lim Owner has in its possession under oboaauOJU of confidcmia1lry, in whatever form transmitted,

ancl use of sc:rviQ;s, whicb i:r; diticlu::.td by OWller or its dblcel to Recipient Q1' it' afttljutcll"indicatina it.

confidtaQa1and propriltary nature and marked con.tldentlaJ or propriewy. ~ tmn "aftibate" shall mean
" ~.

a.,.,y penon Cit entit)' OOIl\rolling. controlled by or under common control with a pany. The uUonn.uon. if

i» _bIe fOfmt sba11 be marked pMniDeDtly with a lepnd idf'.ntifyina it as confidential. 1fthe

.informa\ion is oral, then it shall be presumed by the Reoipient to be confidentitJ,

N~ the foregoioa, Confidential Worrnatiou shall not include any infonnation of

JQ;CivitJM V..-tyj (b) cutestd th~ public domain through nQ fauh ()ftho i'OOOivm,pa~ subsequetlt to tho time

pO.lOIsion free ofuy obligation ofeor&t1denct at the tim! of disclosure by the other party~ or (d) was

disclosed to the r~:ving patty by a nonparty source. free of Illy obligation ofoonfiden.ee. after disclosure

by the patty; Clf (e) \\'ZU developed by eml>]oyec~ or LlIeD.l$ of the rec;c.iving party independently ut and

WlthO\n reference to any of the Ce:tnfideoul! Information that the disclosing party has provided to the

....

"



2. OWNERSHIP. AU Confidential Information in whatever form (including, widtout

lirlitaion. information in c.omputer JO&vare or held' in electronic stor.at: media) shall be and remain

property or Owuer. All such Confidentiallnfonnatioa shall be returned to Owner promptly upon written

request lAd ~ba1l DOt be retatned in any form by Ilcoipimt.

3. NONDISCLOSURE. Rocipicflt .hall not disclose any ConfidIDtialln!ormation to any

persoD or ~it)l except employees or aftll..or bcipient who have a need to know &nd who have been

iftfOt"MCd of ami agree to abide by Recipient's obliptions under this Aareement. Neither recipient shall

dasclosc Confidentiallnformatioo to ItS lffilia.tts without prior written notice to the other. Prior to any such

~,~ R.odpiw shan inform each such teprcsentative of the proprielVY aM confidential Dature of the.
btt~tion and ofth. bcipitnt's obliPuons W1dtr tN5 Asreement. Each such repteS¢ntativ'lIball also

be~ that by aeceptina suoh access, be thereby asrees to bo bound by 1M provisions ofthis

Aar-nent. Furthermore, by allowing any such a.ccess, the Recipient aarees to be and remain jointly and

sewrally liable fo. any dlllelosure by any such rcpttMntative wmch is not in accordanCE: '\\'ith this

A.greemertt. Recipicut shall use not less than the same degtce of care to avoid disclosure of COnfidential

lnfotmltioo. as Recipient uses for iu OWQ confidential information of like importance and, Ilt a minimum

abaU aereise reasonable CIli.

This AareemeJ1t sball not preclude either Pa.ny from exer<:isil\8 its rights to seek mediation,

lU'bitration or reaut_tory intervention in accordance with Ull; Aet or applicable State Law with respect to th~

nCSQ'tiatioas including the shnring with the mediator, arbitrator or regulatoI the in!onnatiolt reqwred to be

provided under the Act or State Law in COIIMetion with such mediation, a.bitration or regula.tory

proeeedu1al lueh as the positions of the P'n1e$~ however, neither Party win disclose a. proposed interim

3
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oftbr Of pcAitioa~ by tho othOt Party to f'lLciliu.t.e Aegotiations which ill n(\t th~ ,u·tieulued position of

that }larry. In the tvWlt ofsuch modi.i~ , arbitration ()f' T.la.t~proooodinS', the Pames a,.... to ...k

oonfidcntial treaement of information disC10ied in uW process. In the c:v=t me Panies rcacll an .

mttrcoanect101\ apccmtnt which·is approved by the appli,abJe State rcgulatol}' c;ommission, the Parti;es

agTtI to tile that approwd asrcement u a pUblic record in aeconiance with the Act.

n.e Parties fW1ber earce that thi. Agreement does DOt prohibit the disdoaun: of Confidential

r"mm"'bm ""hue applicable. law rC(tuirea, including but not lUniUld to, in rcsponse to subpoema and/or

orders of a pvemmww apney or court ot eOmpl'lTMt jnri!'tdict;nn. In the event the Recipient l~veS any

aptW)' or COWl subpl)CI'Ja OJ order rcqui.riq '\l~ ~clolSurc ofCcmA_tiallnformation, Ilocipiftt. shall.
immcdi~ly, and in no event later than tM (') days after receip\, notifY Ownc:r in writil~i' All d¥hb~

obl.pnons Uftder WI Agreement shaU sluvive the expiratioll or termination of~ eontraet or oCher

~t bel:ween Ownor and Recipient. The obligations of the Parties under this Agreement sban

continue and SUr'VlYe the completion of the aforesaId di5C~SSlon and $h1ll fenuUn binding for a pcriOQ oi

tWO (2) yelJ1 fTam the date of execution of this Agreement. This provision shall remain biadin, for the

above--sw.ed period. even if the Parties abuuf.on tht.ir efforts to uncielUke .. possible business tranI.c:tion

togethet.

4, REMEDIF.S. The Parties lIP'" \hat, in the event of' & brca.c:h or lJveatenod uroaoh ()f the

terms oftbis A&J.'eemcnt. Owner m.y" any and aU re:liefavailab1e in law or equity liS a remedy for such

breach, includilla but not lUr,jted to, MODeWy damages, specific perfotman<:e, and injunctive rtlief. The

PtM. acknowledge that Confi<1entiallofonnation js VAluable and unique an:! that Qisclosure will result in

irreparable injury to Owrltr. In the ev.et'Il ofany ~rea~b Ofthi, AJrmnent for which Iep] Of equitable
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5. DISCLAIMER.· This~ and the disclosure &ad receipt of Confiden.tial ..

IDtbrmltKv1 do not create or imply (i) any asreement with tlISpec:1 to the sale, purchase. or pricina of any. ,

product or letvice; or (ii) any riBbt conferred., by Jir.onse. OJ· otherwise. in Illy Con6dontial Information ot in

any patent, tradenark, aervice mark, copyright, or other intellectUal property.

6. COMPLBTS AGREBMEN't. 'This AJrtemut (i) it; til. compleio apement of the Parties

in~ .iped by the l'amo.; and (iu) is axc&:utcd by authorir.cd representatives ofeac!l party,

I: '

7. OOVBR.NINO LAW. This Apeemcnt is governed by the law. of tbe nate

8. SUCasSORS AND ASSIGNS, Thill Apecment .IWI benefit and bt bin•. on the

Parties below and their successors and assiJ1,nS.

-------_..__~---

By LA _.

Address . ~

---------------
Date _
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By ~..... _

Addms -- _

Date _


